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DECISION AND ORDER AWARDING BENEFITS

This is a dam for benefits under the Longshore and Harbor Worker’s Compensation Act
(hereinafter “the Act”), 33 U.S.C. § 901, et seq., brought by ESSIE WILLIAMS (“Clamant”) againgt
INGALLS SHIPBUILDING, INC. (“Employer”) for injuries alegedly sustained during the congtruction
of vessal components a Employer’s shipyard adjoining the waters of the Gulf of Mexico in Pascagoula,



Missssippi.
The issues raised here could not be resolved adminigtratively and the matter was referred to the
Office of Administrative Law Judges for hearing. A forma hearing was held April 19, 2000 in Gulfport,
Missssippi.
STIPULATIONS
Prior to the hearing, the parties agreed to ajoint stipulation (JX-1):*

1. That theinjury or accident occurred on January 6, 1998;

2. Tha the injury occurred in the Clamant’'s course and scope of
employment;

3. That an employer/employee relationship existed between the Claimant
and the Respondent at the time of the accident;

4. Tha Respondent/employer was timely advised of theinjury;
5. That Respondent timely filed a Notice of Controverson;

6. Clamant’'s average weekly wage at the time of the accident was
$571.70;

7. That compensation has been paid for temporary tota disability from
January 8, 1998 until January 10, 1998 and from January 26, 1998 until
an unspecified date in the total amount of $18,838.71,

8. Medicd benefits have been paid in a total amount to date of
$17,343.70;

9. Clamant's date of Maximum Medica Improvement (MMI) was
3/25/99.

! The following references will be used: TX for the officid hearing transcript; JX-_ for Joint
exhibits, CX-__ for the Clamant’s exhibits; and RX-___ for Employer’ s exhibits.



| SSUES
The parties listed the following issues as disputed on the joint stipulation:
1. Nature and extent of the Clamant’ s disability;
2. Attorney’sfees,
3. Employer’s credit for compensation and wages paid;
4. Medicd authorization;
5. Any unpaid compensation.
The parties dso listed the following specific issues as unresolved:

1. Whether Claimant’s psychologica problems were causaly related to
his workplace injury;

2. The avalability of suitable dternate employment for the Clamarnt;
3. The Respondent’ s liahility for unpaid compensation;

4. Respondent’s liahility for medical expensesincurred for treatment by
physicians whose services were not authorized;

5. Respondent’ s entitlement to relief under section 8(f) of the Act.
SUMMARY OF FACTS

|. Claimant’s Employment and Injury

The evidence in this case reflects that the Clamant was employed by Respondent, Ingalls
Shipbuilding, Inc. Clamant testified at tria that he worked for the Respondent at their shipyard. Claimant
was hired by Respondent in April of 1974 and worked continuoudy from that date until the day of his
accident. (TX, p. 15). At one point during his career, the Claimant advanced to the rank of work
leaderman. (CX-6, p. 3). Clamant was aso offered a pogition as a supervisor at the Respondent’s
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shipyard, but he refused that pogtion. He testified that he thought it was too much for him. (CX-6, pp.
3-4). TheClamant testified in hisdeposition that he had not madeaprior claim for worker’ scompensation
or filed any lawsuits for persona injuries. (CX-6, p. 4)

The Clamant testified that he was injured at work in January of 1998. (TX, p. 16). At thetime
of hs inury, Clamant was assgned to build a gas turbine foundation in the fabrication shop at
Respondent’ s shipyard. (TX, p. 16). Clamant testified that he did not stop working immediately after
injuring himself. Ingtead, he completed his shift. As he was putting up his tools at the end of the day, he
told his supervisor that he thought he had injured himsdlf. His supervisor told him to go to the yard hospital
thefollowing day. (TX, pp. 16-17).

Claimant subsequently sought a variety of medical trestments for hisinjuries. The progression of
theseisdetailed below. After 12 months of medica trestment, he was released to return to work with
permanent restrictionsin January of 1999. (TX, p. 22). Hereturned to work at his regular position and
was ingtructed not to exceed hislimitations. (TX, p. 24). Onthe Claimant’s second day back at work,
he was assigned a project that required him to lift more than 40 pounds. (TX, p. 25). Hetestified that he
never refused a job and that he completed that project. (TX, pp. 25-26). While working onthe project,
however, the Clamant testified that he re-injured hmsdf. He further testified that at the end of that day he
packed up his tools and went home. He admitsthat he never returned to work. (TX, p. 26). Claimant
asotedtified that on hisfirg day back at work he was givenanumber of smdl projectsto work onand that
he did not have any sgnificant problems with completing these tasks. (TX, p. 25).

Claimant was repestedly advised when he returned to work that he should not work outside his
restrictions. According to his account of the day he returned to work, Claimant went to several different
parts of the shipyard seeking light duty employment. No light duty podtions were available. Claimant
choseto return to his prior pogtion with hisrestrictions. He understood that he was supposed to advise
his supervisor if he was being asked to work outside his restrictions, or that he was supposed to ask for
help. Hedid not do so. (TX, p. 25).

Respondent’ s policy required amedica excusefor any employee absence inexcessof sevendays.
(C'S-6, p. 8). The Clamant was terminated for cause by the Respondent because he did not provided
medical authorization for his absence after leaving work following his re-injury. (C'S-6, p. 8). The
Clamant tedtified in his depodtion that he did not file a grievance or appeal with the company over his
termination. (C' S-6, p. 9). Claimant aso indicated that he is not a member of the union that represents
workers at Respondent’s shipyard. (C'S-6, p. 9).

Since his termination from employment with the Respondent, Claimant has attempted to obtain
other work. Claimant reports, however, that dl of his gpplications a other employers were unsuccessful.
(TX, p. 36). He has been out of work since walking off his job in January of 1999.



1. Medical Treatment

A. Physcd Injury

Clamant was physcdly injured asaresult of hisaccident on January 6, 1998. Employer provides
no independent medical reports to demonstrate that the Claimant wasnot injured or that hisinjuries were
not as serious asthey appear.? The Court has no reason to beieve that the Claimant was dishonest about
his pain other than to exaggerate it so as to expedite trestment. Accordingly, the Court credits the
Claimant’ stestimony and the evidence provided inthe form of medica records fromhis treatingphysicians.

Dr. Smith

Claimant originaly presented to the emergency department at Ocean Springs Hospital on the day
after his injury for treatment. He tedtified a his depostion that the physicians a Ocean Springs
recommended that he follow up withDr. Howard Smith. Several dayslater hedid so. (C'S-6, p. 6). The
Claimant admitsthat he did not recelve authorizationfromhis employer to receive trestment fromDr. Smith
under worker’s compensation. (C'S-6, p. 6).

Dr. Smith origindly evauated the Clamant on January 26, 1998. Hisinitiad impression was that
Clamant suffered from a Left S1 radiculopathy. (C'S-9, p.15). Dr. Smith then ordered an MRI and
refilled the Claimant’ s medications while he confirmed the diagnosis.

Doctor Smith's diagnosis was confirmed by the MRI. (C'S-9, p. 13). He ordered an epidura
geroid injection and sent the Claimant to Dr. Murphy for further treatment. (C' S-9, p. 13). The Claimant
returned two weeks later and stated that he had not seen Dr. Murphy. He had, however, obtained the
recommended injection. (C'S-9, p. 12). The Claimant indicated that theinjection had completely removed
hispan. (C'S9, p. 12). On the basis of this vist, Dr. Smith cleared the Claimant to return to work.
(CS9, p. 12).

On March 9, 1998, Clamant returned to Dr. Smith’s care. He indicated that he was having
continuing problems and that the epidura steroid injectionwas no longer hdpingtodleviaehispan. (C'S
9, p. 11). Dr. Smithordered additiona tests and agreed to see the patient in follow up. The report from
the EMG and NCV tests Dr. Smith ordered indicate that the results of these tests are consistent with an
L5-S1 radiculopathy on the left sde. (C'S-9, p. 10). Inresponseto thisevauation, Dr. Smith prescribed

2Employer indirectly offers, however, documentary evidence that suggests that the Claimant
may be exaggerating his pain from theinjury. This evidence takes the form of Dr. Col€ s psychologica
evauaion of the Clamant, which will be fully evaluated herein. (RX-10).
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Elavil® for the Claimant and asked him to return in two weeks. (C'S-9, p. 9).

When the Claimant returned on April 3, 1998, heindicated that the Elavil made himtired. Doctor
Smithagreed that the Claimant could not work inthis condition. Doctor Smith also changed the Clamant’s
medication to Zoloft*. (C’'S-9, p. 8). In the period between his April 3, 1998 appointment and his May
19, 1998 gopointment with Dr. Smith, the Clamant had a severe problemwith cholecystis and pancrestitis.
(C'S9, p. 7). These problems required him to have significant surgery and to discontinue using the
medications that Dr. Smith had previoudy prescribed. (C'S-9, p. 7). Dr. Smith deferred to Claimant’s
surgeon for the choice of new medicationsto aleviate the pain from his existing injury.

On June 15, 1998, the Claimant returned to Dr. Smith for another vigt. At thisvist, the Claimant
reported that he was continuing to have problems withpain and that he had developed complications from
his surgery for pancredtitis. (C'S-9, p. 6). Doctor Smith was advised that the Claimant’s worker’s
compensation had been terminated because Dr. Smith had returned him to work in February of 1998.
Smith’s notes indicate that thiswasan error and that he had takenthe Clamant out of work againthe same
day. The Clamant was scheduled to return to Dr. Smith’s care in four weeks. (C'S-9, p. 6).

At his July 13, 1998 gppointment, Claimant reported that he was having evenmore severepanin
his back, with radiation down hisleft leg. He dso indicated that he was having continuing problems with
his gastro-intestind disorder and was frequently ill when he ae. Doctor Smith recommended that the
Clamant see Dr. Mdllie Holtzman to determine whether she could assst with his pain. (C'S-9, p. 5).
Following Dr. Holtzman' sdeparture fromthe Mississppi Gulf Coast, Claimant returned to Dr. Smith and
asked for an additiona referra for continuing pain management. Doctor Smith recommended that the
Claimant see Dr. Joe Chen for his complaints of pain. (C'S9, p. 4).

Dr. Holtzman
The Clamant did seek permissonfromhisworker’ s compensation insurance to receive trestment

from Dr. Holtzman. In his deposition, Claimant explained that his worker’ s compensation case manager
had approved hisvist to Dr. Holtzman. (C'S-6, p. 6).

3Elavil is amitriptyline Hdl, which is used to relieve the symptoms of depression. Physician's
Desk Reference (PDR), 52 Ed., 1998.

“4Zoloft is a selective serotonin reuptake inhibitor used for the treatment of depression. PDR, 52
Ed., 1988.
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Doctor Mallie Holtzmar? of Ocean Springs, M S. evauated the Clamant on August 5, 1998. She
agreed that the Clamant had aleft S1 radiculopathy and that this, combined with relative inactivity and
other medica problems, had lead to a decreased range of motion and deconditioning. (C'S-11, p. 10).
Doctor Holtzmansent the Clamant to hisfamily physician for trestment of his high blood pressureprior to
beginning trestment of her own. She recommended that as soon as he resolved his high blood pressure
problem he should undergo a physicd therapy program. Thisprogramwastoinclude stretchingtoimprove
range of mation, cardiovascular conditioning, and Sabilization. Doctor Holtzman aso opined that Claimant
might benefit from a second epidura and that he should continue with an anti-inflanmatory and Naprelarf
for the pain. Finally, she prescribed Pamelor’ as a subgtitute for the Elavil that he had previoudy
taken.(C' S-11, p. 10).

Claimant returned to see Dr. Holtzman on August 26, 1998. At that time, he had completed six
sessions of physical therapy and was scheduled to Dr. Laseter® for a caudal epidural. Her notesfromthis
vigt indicate tha the Clamant dill had not resolved his high blood pressure problem and that this was
greetly limiting his physical thergpy. She repeated her ingtructions to the Claimant that he needed to see
hisregular physicianfor trestment of hishighblood pressure. (C' S-11, p. 8). Doctor Holtzman instructed
the Clamant to continue with physica therapy and to have the epidura for pain control. Shea so switched
him from Pamelor to Doxepin® for the relief of hispain a night.

Clamant continued with his course of physicd thergpy but appeared for only two visits between
his August 26 gppointment with Dr. Holtzman and his September 23 vist. He aso had an epidura to
dleviatethe pain. Neither trestment provided the Claimant with any relief. Doctor Holtzman' s'° notesfrom
thisvigt indicatethat if the patient continued not to cooperate, she would have to rel ease imfrom trestment

°Dr. Holtzman's | etterhead lists her as a board certified physiatris.

®Naprelan is a non-steroida anti-inflammatory drug used to treat arthritis and moderate pain.
R, 52 Ed., 1998.

"Paméelor is abrand name for nortriptyline Hcl used to treat symptoms of depression. PDR, 52
Ed., 1998.

8Claimant’ s deposition testimony indicates that he received authorization from hisworker’'s
compensation case manager to see Dr. Laseter for thisepidura. (CX-6, p. 7).

*Doxepin is a psychotherapeutic agent used to treat depression and other disorders. PDR, 52
Ed. 1998.

19The notes indicate that Claimant was actualy seen by Dr. Stonnington, presumably a partner
in practice with Dr. Holtzman or aresident at her dinic, but are jointly sgned by Drs. Holtzman and
Stonnington.



to returntowork. (C'S-11, p. 7).

Doctor Holtzman next saw the Claimant on November 10, 1998. At that time, the Claimant had
missed a number of physical therapy appointments because of hurricane damage to the physicd therapy
center and hishome. His physicd thergpy had been further stifled by the fact that his high blood pressure
was going untreated. The Claimant reported however, that he had received good relief from the previous
epidurd. Doctor Holtzman ordered another epidura to reievethe paintemporarily and facilitate continuing
physcd thergpy. She aso proposed awork conditioning program to facilitate the Claimant’ sreturn to his
job. (C'S-11, p. 6).

On December 29, 1998, Dr. Holtzman reported that the Clamant had tolerated the work
conditioning program well. She released him to return to work but required modified duty. Specificaly,
she redtricted the Claimant from lifting more than 40 pounds, recommended dtering stetic postions after
30 minutes, and limited his bending and squatting. (C' S-11, p. 5).

Almost a month after Dr. Holtzman cleared the Clamant to return to work with restrictions, he
returned to her office. He reported that he had returned to work for two days and had then gone to the
emergency room because he wasin pain. Clamant aso reported severd falswhich he said were caused
by pressure in his left hip. Doctor Holtzman advised Claimant that he would fed some soreness upon
returning to work, but that he needed to give it abigger effort. She a'so advised him to tell his employer
if he was being asked to work outside of hisredtrictions. Doctor Holtzman dso gave the Claimant aseries
of trigger point injections aong the bilaterd lumbar paraspinads! She cleared the Claimant to return to
work with his previous regtrictions. (C' S-11, p. 4).

Subsequent to this appointment, the Claimant missed severa followup appointments with Dr.
Holtzman. He thenreturned to her careonMarch 25, 1998 after dmost three months away. He reported
that he never returned to work after his January gppointment and that he had beenterminated fromhisjob
because he did not return. Doctor Holtzman noted that the Claimant was somewhat depressed and that
he had voiced a non-specific suicida idestion. Doctor Holtzman ultimately concluded that the Claimant
was a Maximum Medica Improvement at this point and that he did not need further medications. She
indicated that he would continue at the same status where she had previoudy released him and that he
should follow up with her office asneeded. (C'S-11, p. 1).

Dr. Chen
When Dr. Holtzman left the area and could no longer treat the Clamant, he returned to Dr. Smith

and asked for areferra to another physician for assstance withhispain. Dr. Smith referred the Claimant
to Dr. Joe Chen. The Clamant testified a his deposition that he received prior authorization from his

1Dr. Holtzman reports that these injections were composed of 1 cc of 0.5% Marcaine.
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worker’ s compensation case manager to treat with Dr. Chen. (C' S-6, p. 7).

After hisfirst vigit with the Claimant on September 3, 1999, Dr. Chen agreed with the other
physician’ sassessment of hisinjury. (C'S-10, p. 7). He advised treating the Claimant using Celebrex and
Ultram.*2 He also proposed atria of an implanted spind cord stimulator. (C' S-10, p. 7).

On September 27, 1999, Claimant returned to follow up with Dr. Chen. Claimant indicated that
he wanted to try treetment using the spind cord stimulator. Doctor Chen sent the Claimant to Dr. Jonathan
Cole for apsychologica eva uationin anticipation of the implantation of aspind cord stimulator. (C'S-10,
p. 5). Theevidenceindicatesthat worker’s compensation gpproved thisevauation by Dr. Cole.(C' S-10,

p. 4).

The spind cord simulator trid began on November 10, 1999 when Dr. Chenimplanted the device
into the Clamant. (C'S-10, p. 2). On December 7, 1999, Dr. Chen indicated that the tria had been
successful and recommended the implantation of a permanent simulator unit in the Claimant. He dso
agreed with Dr. Holtzman’ sprior assessment that the Claimant was at maximum medica improvement and
that he would be subject to the permanent redtrictions she imposed on the Claimant. Dr, Chen
recommended the simulator implant as a permanent pain management device and sent Claimant for a
psychologica evaluation with Dr. Cole. (C'S-10, p. 1).

The find record from Dr. Chen is his response to a letter sent to him by Tommy Sanders, the
Claimant’ s vocationa rehabilitation counsdor. In response to this letter, Dr. Chen indicates that he has
reviewed Mr. Sanders report of the modified job dutiesavailabdle to the Clamant. Heindicatesthat onthe
basis of this review, he believesthe dutiesare suitable for the Clamant. Theletter wassigned by Dr. Chen
on March 28, 2000. (EX-6, p. 1).

B. Psychiatric Treatment

Dr. Cole

Doctor Cole saw the Clamant once for evauation on December 20, 1999. He reviewed te
Clamant’ schart, interviewed the Claimant, and performed the following tests: (1) Minnesota Multiphasic
Persondity Inventory-2; (2) Multidimensond Pan Inventory; (3) Pain Disability Index; (4) Beck
Depression Inventory; and, (5) Pain Anxiety Symptoms Scale. (EX-10, p. 1).

2Ultram is a centrally acting analgesic used for management of moderate pain. PDR, 52 Ed.,
1998.
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Doctor Cole noted that the Clamant’s history was sgnificant for his history of trauma during his
two tours of duty in Vietnam aswell as recurrent nightmares, previous dcoholism, and anxiety attacks.
(EX-10, p. 2). Onthebasisof hisinterview and testing, Dr. Cole concluded that the Clamant suffered
from mgjor depressive disorder, pain disorder with psychological factors and agenera medica condition,
and posttraumatic stressdisorder. Dr. Cole aso found that the Claimant was not a candidate for chronic
narcotic therapy because of his tendency to take more pain medicine than prescribed. He referred
Clamant to the Biloxi and Gulfport VA for medicd treatment for his depression and postiraumatic stress
disorder. (EX-10, pp. 3-4). Ultimately, it was Dr. Col€ s opinion that the Claimant was not suitable for
invasive pain management techniques. (EX-10, p. 4).

Doctor Cole dsowrote aletter to thedamsadjuster working onthis case. Inthat letter, he opined
that some of the Claimant’s problems existed prior to hisinjury. This|etter, written on March 23, 2000,
aso opined that after intensive therapy for his psychiatric problems, the Clamant was now a good
candidate for the implantation of an eectronic simulator. (EX-10, pp. 5-6). Doctor Cole added at the
end of his letter that the Clamant had reached maximum medica improvement with respect to his
psychiatric disorders. He explained that the Claimant’ s pain disorder and his depression, both related to
hisinjury at the shipyard, were adequately by Dr. Cole and the VA medica center. (EX-10, p. 5). Doctor
Cole adso declared that the Clamant’s post-traumatic stress disorder, which was not rdlated to his
workplace injury, was adequately treated by the VA gaff. (EX-10, p. 5). Based on these opinions, Dr.
Cole opined that the Claimant had reached maximum medica improvement withrespect to his psychiatric
disorders. (EX-10, p. 5).

VAMC

The find medica recordsfor the Clamant are those presented from his treetment withthe V eterans
Adminigration Medicad Center in Biloxi. Clamant was signed into this fadility for inpatient trestment for
hisdepressiononDecember 22, 1999. At the time, Claimant was clinicaly depressed and demonstrated
suicidal idestions and thoughts of hurting hiswife. (C S-12, p. 267).

During his say a the VA hospital, Clamant had the opportunity to talk with Dr. Jessca Brown,
apsychology resdent. During this conversation on December 27, 1999, he identified numerous factors
that contributed to his depression. These included his loss of work, loss of family of origin, sexud
dysfunction, and his children. (C'S-12, p. 263).

The Claimant was discharged from the psychiatric ward on January 21, 2000. He continued to
recalve trestment on an outpatient basis after this date. (C' S-12, pp. 258-259). It is clear from the
medica recordsthat the Clamant continuesto have nightmaresand that he hashad suicidd ideations inthe
past. Headmitted during one of hisinterviewswith the saff at the VA hospita on December 22, 1999 that
he had previoudy tried to kill himsdf. The details of that incident are not reported except to indicate that
the Clamant had jumped into some water atempting to drown himsdlf. He was apparently rescued by
some of hisfriends. (C' S-12, p. 228).
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DISCUSSION
[. Jurisdiction

Thisdam concerns aninjury tothe Claimant, Jesse Williams. At thetime of the accident, Clamant
was employed by the Respondent, Ingals Shipbuilding, Inc. as a shipfitter. Claimant had worked for
Respondent snce 1974. The parties do not dipute that there was an employer/employee relaionship
between the Claimant and Respondent at the time of thisaccident. The partiesa so do not dispute that the
January 6, 1998 accident occurred while the Claimant was in the course and scope of his employment.
Findly, the accident occurred at the Respondent’ s shipyard adjacent to the navigable waters of the Gulf
of MexicoinPascagoula, MS. The Claimant istherefore covered by the Longshore and Harbor Worker’s
Compensation Act, 33 U.S.C. 8901, &t seq.. The partiesdo not dispute this determination of jurisdiction.
(IX-1).

[1. Claimant’s Prima Facie Case

Inorder to receive compensationfor hisinjuries, Clamant must prove that he suffered some harm
or pain and that an accident occurred or working conditions existed which could have caused the harm.
See Murphy v. SCA/Shayne Brothers, 7 BRBS 309 (1977), aff’ dmem., 600F.2d 280 (D.C. Cr. 1979);
Kelaitav. Triple A Mach. Shop, 13 BRBS 326 (1981). Here there is no question that the Claimant
suffered harm or pain. He was treated for more than one year for the injury to his back, and was unable
to return to work because of the amount of pain he was in.  Further, there is adequate evidence of an
accident occurring at work to raise the presumption that the Clamant is entitled to compensation. No
evidence is presented by Respondent to contradict the Clamant's assertion that he was hurt by this
workplace accident.

Consdering dl of the evidence, this court finds that the Claimant suffered aleft Sl radiculopathy
as diagnosed origindly by Dr. Smith. (C'S9, p. 15). Claimant wastreated for thisinjury by Drs. Smith,
Holtzman, and Chen. He reached Maximum Medica Improvement onMarch25, 1998. (C'S-11, p.1).
Asof that date, he was medically cleared to return to hisregular position with the Respondent provided
that he work within the permanent restrictions established by Dr. Holtzman. These restrictions included
no lifting greater than 40 pounds, limited bending and squatting, and changing positions every 30 minutes.
(CS-11, p. 5).

With respect to the Claimant’s psychologica injuries, the court finds that they are related in part
to his physica workplace injury. Counsel for the Respondent urges that the Claimant had preexisting
psychologica problems. Respondent’s Counsdl aso asserts that the medica evidence does not draw a
connection between the Clamant’s current problems and his workplace injury. Insteed, they argue, his
depression gems from his service in Vietnam and the loss of his mother. (Resp. Brief, p. 4).
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The court does not find Respondent’s dlegetions to be accurate. Respondent’s own evidence
indicates that Clamant’s psychologicd injury is related to his physical workplace injury. Respondent’s
exhibit 10 are the reportsfromDr. Col€ s psychologica evauationof the Clamant. InhisMarch 23 |etter,
Dr. Cole states that “[i]t was my opinion that some of his depresson and al of his post-traumeatic stress
disorder was due to factorswhichwere pre-exising to hisinjury.” (EX-10, p. 5). Thisstatement supports
our conclusionthat some of the Claimant’ sdepressionwasrel ated to hisinjury at the shipyard and therefore
is subject to worker’ s compensation.

In addition, Respondent’s alegation that there is no connection drawn between the psychiatric
problems and the physicd injury are undercut by the records from the Biloxi VA medicad Center. During
Clamant’ sdiscusson with aresdent a the VA, he indicated that a number of factorsinduding the loss of
his job and his children were causang his depression.(C’' S-12, p. 263). Despite evidence of a previous
suicide attempt and prior psychiatric trauma, the court finds thet this statement

supports a conclusion that the Clamant’ sinjury iswork related. There is insufficient evidence presented
by the Employer to rebut the presumption that the Clamant was injured or suffered pain because of an
accident or conditionsinhisworkplace. The Court thereforefindsthat the Claimant’ spsychiatric problems
are subject to worker’s compensation.

[11. Natureand Extent of Disability

A. Psychiatric Injuries

The Court has found that the Claimant suffered psychiatric injuries as a result of his workplace
accident. Thereisno evidence, however, to show that the Claimant’ s psychiatric problems have resulted
in a permanent disability. None of the evidence regarding these problems indicate that they will prevent
the Clamant fromreturning to work at his prior positionor any other postion. Thevocationd rehabilitation
assessment prepared by Sanders and Associates for this Claimant does not even mention his psychiaric
trestment as a condderation in finding suitable dternate employment for im. (RX-11). Based on the
weight of this evidence, the court finds that the Clamant’ s psychiatric injuries, dthough work related, are
neither temporarily nor permanently disabling.

B. Physcd Injuries

Physical Disability

The Court finds that the Clameant is physcdly disabled asaresult of hisinjuries. Asaresult of his
accident the Clamant was unable to work from January 8, 1998 until January 10, 1998. He was dso
unable to work from January 26, 1998 until December 29, 1998 when Dr. Holtzman cleared himto return
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towork. (C'S-11, p. 5). Clamant was therefore temporarily totaly disabled during those periods and
entitled to compensation.

The Court dso finds that the Clamant’s injuries resulted in the assgnment of a 5% permanent
partid disability rating. Doctor Holtzman assigned this rating when she determined that the Claimant had
reached Maximum medica improvement. She stated in her find report that the Claimant received a 5%
PPI for his chronic Sl radiculopathy ontheleft. (C'S-11, p. 1). Doctor Chen subsequently agreed with
this assessment. (C'S-10, p. 1).

Availability of Alternative Employment

The second part of Clamant’s case for permanent total disability is that there is no suitable
dternative employment available to him given hisredrictions. The court finds thet thisis not the case for
two reasons.

Firgt, the evidenceindicatesthat Respondent offered Clamant the opportunity to returntohis prior
position and work within his permanent restrictions. In fact, the evidence indicates that Clamant briefly
returned to work at the shipyard in that capacity. (TX, pp. 24-26). The caselaw is clear that where the
Clamant is offered a podtion at his pre-injury wage, there is no loss of earning capacity. See Swain v.
Bath Iron Works 17 BRBS 145. In this case the Claimant was generoudy afforded the opportunity to
return to his previousjob a his previous wage. That he chose to leave the shipyard and never informed
them of that choice does not amount to aloss of wage earning capecity related to hisinjury.

Case law ds0 recognizes that a Clamant may be assigned to light duty work following an injury.
That light duty work amountsto suitable dternate employment if, (1) the daimant is capable of performing
it; (2) itisnecessary to the employer; and, (3) it is profitable to the employer. See Peele v. Newport
News, 20 BRBS 133 (1987); Walker v. Sun Shipbuilding, 19 BRBS 171 (1986). In this case the
Respondent employer made every effort to find light duty work which the Claimant could perform and
which would be necessary and profitable to the employer. The evidence reflects that dthough there were
not goecific light duty positionsavailable, the Respondent did utilize Claimant’ sskillsinhis previous capacity
with indructions not to exceed his limitations. (TX, pp. 24-26). Here again, we must find that suitable
dternate employment was available to the Clamant.

Second, the evidence indicates that other posdtions were avaladle in the local area and that
Clamant was capable of performing them. Both parties offer the reports of Mr. Sanders, a Vocationa
Rehahilitation Consultant. Mr. Sanders performed alabor market survey on behdf of the Claimant and
determined that anumber of other positions asasecurity guard, cashier, or engine mechanic were avalable
after the Clamant reached maximummedica improvement. (C'S-7, pp. 1-3). Mr. Sandersalso evaluated
the work that was avalable to the Clamant at Respondent’s yard had he not been terminated. He
determined that it was possible for the damant to return to work in this position without violating his
permanent restrictions. (EX-11, pp. 8-9). Based onthis evidence, the court finds that there was suitable
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employment available for the Clamant. He therefore is not permanently disabled.

V. Unpaid Compensation

Clamant dleges that Respondent is ligble to him for unpaid compensation. The parties have
dtipulated to the periods for which the Clamant was entitled to temporary total dissbility. (IX-1). The
court finds that the Clamant is not permanently disabled, and therefore is not entitled to further
compensation. Accordingly, Respondent has no liability to the Claimant beyond the compensation he has
dready received and the cost of hismedica trestment.

V. Medical Authorization

Respondent’ s counsdl argues that the employer should not be lidble to Clamant for his medica
expenses because he did not seek prior authorization to see various physicians. Specificdly, Respondent
cites § 7(c)(2) of the Act which provides that an employee may not change doctors after

hisinitid choice without permission from the employer or Didrict Director. See 33 U.S.C. 8§ 907(c)(2).
The regulations covering this section dictate that authorization shdl be given when the Clamant’s initid
choice of physicianwas not aspeciaist whose services are necessary to proper care of thisinjury. See 20
C.F.R. § 702.406.

Respondent contends that in this case, the medica trestment rendered by the VA should not be
covered because it was not authorized by the employer. This assertion on the part of respondent may be
technicdly true. Thereisno evidencein the record to tel uswhether the Claimant requested authorization
from the Employer or Carrier to receive medica treatment from the VA medica center. The evidence
does, however, support the conclusion that the Clamant originally sought treatment for his psychiatric
disorder on an emergency basis.

Clamant first appeared at the walk-in menta health clinic a the VA medica center at the
recommendation of Dr. Cole. (C' S-12, p. 267). Based upon hisinitid evauation at the clinic, Claimant
was referred to the mental healthward at the VA medica center. When he presented to thefacility hewas
severdy depressed and reported that he had contemplated suicide as recently as the night before. The
medica daff indicated that he had a vidble suicide plan involving a gun and that he thought the insurance
moneywould assist hisfamily. (C S-12, pp. 267-268). These statements caused themedical staff to admit
Clamant for further psychiatric care. The court, therefore concludes that the Claimant judtifiably sought
trestment for his psychiatric problems on an emergency basis. Hisadmisson to the VA hospitd was a
continuation of his emergency treatment.

Taken from this perspective, the Court finds that it is entirely reasonable to compensate the
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Clamant for his admisson to the VA hospitd. In an emergency Stuation, with his life in jeopardy, a
Claimant should not be forced to seek authorization prior to seeking medical reasonable medica treatment.
It does not matter whether the Claimant’ s life is threatened by someone or something else or by hisown
device.

Fallowing hisdischarge fromthe VA, however, the Claimant continued to seek trestment fromthe
VA hospitd on an outpatient basis. The court finds that this trestment was not sought on an emergency
bass. Once released from the VA hospital, Claimant had the opportunity to seek approva from his
Employer to receive further treatment. The Claimant’s failure to do so necessarily means that he cannot
be reimbursed for his expenses.

The court also believesthat, evenif the Claimant should have sought approval fromEmployer prior
to recaiving care at the VA hospita his condition madehimunable to do so. Themedica evidencereflects
that Clamant was severely depressed. He contemplated killing himsdlf. He even went sofar asto develop
aplan. Inthat state of mind the court finds that the Claimant could not reasonably have been expected to
seek authorization.

VI. 8(f) Relief

Respondent asserts a claim for relief under section8(f) of the Act. The Didrict Director hasfiled
amotionto dismissthisdamonthe basis that the damisuntimdy. Additionally, Respondent’ sbrief Sates
that the Employer has adequatdly proven the availability of suitable dternate employment for the Claimant
and that Clamant therefore has suffered no loss of wage earning capacity. The court has aready found
that thisisthe case. Accordingly, the court does not need to consider the question of relief under 8(f).

ORDER

1. Employer shdl pay Claimant compensation for temporary totd disability from January 8 through
10, 1998 and from January 26, 1998 until December 29, 1998, the date at which Claimant could return
to work. Compensation shall be paid based on the stipulated average weekly wage of $571.70 and in
accordance with section 8(b) of the Act. 33 U.S.C. § 908(b);

2. Employer is entitled to credit for any compensation paid to the Claimant for the above noted
periods,

3. Employer shdl pay for or reimburse Claimant for al necessary and reasonable medica careand
treatment related to Claimant’s work-related injury and aggravations. This award includes trestment for
Clamant’ sresulting psychiatric treetment at the Biloxi VAMC to the extent that such trestment wasgiven
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on an in patient or emergency bas's,

4. Employer shdl pay Clamant interest on any accrued unpaid compensation benefits. The rate
of interest shdl be cdculated a a rate equal to the coupon issue yidd equivaent (as determined by the
Secretary of the Treasury) of the average auction price for the last auction of 52 week United States
Treasury Bills as of the date this Decison and Order is filed with the Digtrict Director;

5. Clamant’s counsd, Mager Varnado, shall have 20 days fromreceipt of this Order inwhichto
filean attorney fee petitionand smultaneoudy serve a copy of the petitiononopposingcounse. Theredfter,
Employer shdl have 20 days from receipt of the fee petitions in which to respond to the petitions.

So ORDERED.

RICHARD D. MILLS
Adminigrative Law Judge

RDM/ct



